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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

| N RE: 184 B. R 520

FLORENCE TANNERS, | NC,

d/ b/ al SANA FURS & LEATHER Case No. 94-52306-R
Debt or . Chapter 11

FLORENCE TANNERS, | NC.

Counter-Plaintiff,
Case No. 95-4247-R
V.
Adver sary Proceeding
HELEN VI DOSH AND MARTI N VI DOSH

Count er - Def endant s.
/

OPI NI ON GRANTI NG DEBTOR' S MOTI ON FOR SUMMVARY JUDGVENT

The debtor brought this preference action pursuant to 11
U S.C8 547(b).* This matter is now before the Court on a notion
for summary judgment filed by the debtor. Follow ng review of
the briefs, the Court holds that the debtor is entitled to

sunmary judgnent as a matter of |aw.

1 This adversary proceeding was originally filed by the
creditors to determne dischargeability of debt. Their
conpl aint was di sm ssed by order of the Court dated April 28,
1995.



The parties ent er ed into a settlenent agr eenment
approxi mately one year prior to the filing of the bankruptcy
petition. The settlenment related to a suit brought by Hel en
Vidosh, a forner enployee of the debtor, alleging sex
di scrim nation by the debtor. The debtor nade the follow ng two
paynments in satisfaction of the settlenment agreenment during the
preference period:

(A) Check No. 16519, dated Septenber 1, 1994, and honored

by the debtor's bank Septenber 16, 1994, in the anmpunt of

$1, 864. 84; and

(B) Check No. 16669, dated October 1, 1994, and honored by

the debtor's bank on October 14, 1994, in the anount of

$1, 864. 84.

The debtor's conplaint seeks to recover these paynents as
preferential transfers. The creditors contend that the paynments

fall under the ordinary course of business exception of 8§

547(c)(2) and are thus not avoi dabl e.

Section 547(c)(2) states that the trustee may not avoid a
transfer to the extent that it was-
(A) in paynment of a debt incurred by the debtor in the

ordi nary course of business or financial affairs of
t he debtor and the transferee;



(B) made in the ordinary course of business or
financial affairs of the debtor and the transferee;
and

(C) nmade according to ordinary business terms.

A creditor attenmpting to satisfy 8 547(c)(2) nust prove all

three elements of that subsecti on. In re Fred Hawes

Organi zation, Inc. 957 F.2d 239 (6th Cir. 1992). "The purpose
of this exception is to |eave undisturbed normal financing
rel ati ons, because it does not detract fromthe general policy
of the preference section to di scourage unusual action by either
the debtor or his creditors during the debtor's slide into
bankruptcy." S. Rep. No. 989, 95th Cong., 2d Sess. 88,
reprinted in 1978 U. S.C.C. A N. 5787, 5874.

The first el enent of 8 547(c)(2) requires a show ng that the
debt was incurred in the ordinary course of business of the
debtor and the transferee. The debtor here is in the business
of selling fur and | eather goods. The debt arose from an
agreenent entered into by the debtor and the creditors in
settlenment of a sex discrimnation suit. There is no indication
that this type of debt is ordinary for the debtor. Mor eover,
several cases have held that payments made pursuant to a
settl enment agreenent, which is the result of a prior dispute
between the parties, are sinply not in the ordinary course of

busi ness. In re Daikin Mam Overseas, Inc., 65 B.R 396, 398

3



(S.D. Fla. 1986); ln re Mloney-Crawford, Inc., 144 B.R 531

(Bankr. N.D. Okl. 1992); see also In re Richardson, 94 B.R 56,

61 (Bankr. E.D. Pa. 1988)("Paynents pursuant to litigation
agreenents and judgnments are the type of “unusual action'
proscribed by Congress when it enacted 8§ 547(b)(2)(B) and
(O.").

Accordingly, the Court concludes that the debt was not
incurred in the ordinary course of the debtor's business, and
therefore the exception of section 547(c)(2) does not apply.

The creditors cite two cases, unrelated to the ordinary
course of business exception, in support of their position.
Nei ther one is applicable to the facts of this case. In the

first, In re Diethorn, 893 F.2d 648 (3d Cir. 1990), the debtor

made a paynent in settlenment of a lawsuit during the preference

period. The court found that the payment was not on account of

an ant ecedent debt. "What [the debtor] received was not the
freedomfromliability on an antecedent debt, but the freedom
fromthe risk of litigation . . . ." ld. at 650. In the

present case, the debtor did not make a paynment in settlenent of
a lawsuit during the preference period, but nade paynents
pursuant to a settlement agreenent during the preference peri od.
The settl ement agreenent constitutes the antecedent debt.

Li kewi se, in the second case, In re Coppie, 728 F.2d 951




(7th Cir. 1984), the issue was whether the transfer satisfied
the requirenents of 8 547(b). The debtor's wages were garni shed
within the preference period. However, the court held that the
actual transfer occurred at the tinme the garni shnment was i ssued.
Because the garnishnment was issued outside the preference
period, the transfer was not an avoi dable preference. 1In the
present case, the transfers occurred on the date the debtor's

bank honored the checks. Barnhill v. Johnson, 112 S.Ct. 1386

(1992). The checks were honored on Septenber 16, 1994 and
Oct ober 14, 1994, both within the 90 day preference period.

The debtor's notion for summary judgnent is further
supported by the affidavit of John C. Bohl, Jr., the court
appoi nted chapter 11 accountant for the debtor. Bankruptcy Rule
7056, governing motions for summary judgnment, provides in part
in subsection (e):

When a notion for sunmary judgnment s made and

supported as provided in this rule, an adverse party

may not rest upon the nere allegations or denials of

t he adverse party's pleading, but the adverse party's

response, by affidavit or as otherwi se provided in

this rule, nmust set forth specific facts show ng that

there is a genuine issue for trial.

The creditors' response is not supported by an affidavit and

fails to denonstrate a genuine issue of fact. Accordingly, the

debtor's nmotion for summary judgnment is granted.



STEVEN W RHODES
UNI TED STATES BANKRUPTCY JUDGE

Ent er ed:
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ORDER GRANTI NG DEBTOR' S MOTI ON FOR SUMVARY JUDGVENT

For the reasons indicated in this Court's opinion entered
this date, IT IS HEREBY ORDERED that the debtor's notion for
sunmary judgnent is granted. The debtor shall recover $3,729.68

from Hel en Vidosh and Martin Vidosh, plus interest.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:







